Mr, Johnson's wife's farms. Respondent moved that the case be dismissed
for lack, of coverage and Judge Cook took the motion under advisement.

I had similar motions before me in Secretary of Labor vs. Capitol
Aggregates, Inc., Docket No: DENY 79-163-PM and DENV 79-240-PM. 2 FMSHRC
869, 870 (1980).  That case involves a cement plant but insofar as
coverage of the Act is concerned it is quite similar to the instant
case.  As to the motions to dismiss filed because of alleged lack of
coverage in Capitol Aggregates, Inc., I stated:

Both motions were denied pricipally on the rationale of Wickard vs.
Filburn, 317 U.S. Ill (1942). The case involved home grown wheat
which was used for the grower's own consumption and the court said
at page 91 "but if we assume that it is never marketed, it supplies
a need of the man who grew it which would otherwise be reflected by
purchases in the open market. Home grown wheat in this sense
competes with wheat in commerce." Subsequent cases have held that
Respondent's activities need not be considered alone in order to
measure their effect on commerce but may be combined with others
engaged in similar activities.

Even activity that is purely intrastate in character may
be regulated by Congress, where the activity, combined with
like conduct by others similarly situated, affects commerce
among the States or with foreign nations. See Heart of Atlanta
Motel, Inc. v. U.S. 379 241, 255 (1964); Wickard v. Filburn,
317 U.S.Ill, 127-128 (1942). [Fry v. U.,5., 421 U.S. 542 at 547
(1974).J

For the reasons set forth above, I hold that Respondent's operation
is covered by the Mine Safety and Health Act.

When Inspector Tarro came to the quarry on August 29, 1978, he
observed two trucks and a front-end loader engaged in transporting the
limestone to the crusher.  The driver would take a load of limestone to
the crusher in one truck, then he would return and leave that empty
truck to be loaded while he drove the other truck to the crusher.  When
the inspector saw the driver leave the truck subject to the citation
herein to be loaded, and get in the other truck and drive away, he saw
the first truck roll about 50 feet just before the loader dumped any
limestone in. When he questioned the front end loader operator and
examined the truck he found that there was no handbrake and that the
reason the truck had not been left in gear with the motor off, was that
it couldn't be started without being pushed.  It was constantly left
running. While Respondent asserts that the truck did not roll 50 or 60
feet, maybe only a few feet, he does not deny that the truck was left
idling with no brakes set.  The violation clearly occurred.

358TXI  complied  by  installing  an audible  alarm.     The  alarm
